SUPREME COURT OF AZAD JAMMU AND KASHMIR
[SHARIAT APPELLATE JURISDICTION]
PRESENT:
Kh. Muhammad Nasim, J.
Raza Ali Khan, J.

1. Civil Appeal No. 433 of 2020
(PLA Filed on 02.01.2020)

Asma Bashir Abbasi, wife of Shehzad Ahmed Abbasi,
resident of Ward No. 2, Garhi Dopatta, Tehsil &
District Muzaffarabad, presently residing with her real
father, Muhammad Bashir Abbasi, at Chehla Bandi
Tehsil & District Muzaffarabad.

……APPELLANT
VERSUS
Shahzad Ahmed Abbasi, son of Muhammad Nazeer
Abbasi, resident of Ward No. 02, Garhi Dopatta, Tehsil
& District Muzaffarabad.
…..RESPONDENT

[On appeal from the judgment and decree of the
Shariat Appellate Bench of the High Court dated
08.11.2019 in family appeals Nos. 11 & 14 of 2019]
-----------------
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APPEARANCES:
FOR THE APPELLANT:

Syed Atif Mushtaq Gillani,
Advocate.

FOR THE RESPONDENT:

Mr.
Akhlaq
Hussain
Mughal, Advocate.

2. Civil Appeal No. 434 of 2020
(PLA Filed on 05.12.2019)

1.
2.

Shahzad Ahmed Abbasi s/o Muhammad Nazir
Abbasi,
Muhammad Nazir Abbasi s/o Sardar Safdar Khan
Abbasi r/o Garhi Dupatta, Tehsil & District
Muzaffarabad, Azad Jammu & Kashmir.

……APPELLANTS

VERSUS

Mst. Asima Bashir Abbasi d/o Muhammad Bashir
Abbasi, w/o Shazad Ahmed Abbasi r/o Challa Bandi,
Tehsil & District Muzaffarabad, Azad Jammu &
Kashmir.
…..RESPONDENT
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[On appeal from the judgment and decree of the
Shariat Appellate Bench of the High Court dated
08.11.2019 in family appeals Nos. 11 & 14 of 2019]
-----------------

APPEARANCES:
FOR THE APPELLANT:

Mr.
Akhlaq
Hussain
Mughal, Advocate.

FOR THE RESPONDENT:

Syed Atif Mushtaq Gillani,
Advocate.

Date of hearing: 25.08.2021.

JUDGMENT:
Raza Ali Khan, J.– The captioned appeals by
leave of the Court, have been directed against the
consolidated judgment and decree, dated 08.11.2019,
passed by the Shariat Appellate Bench of High Court of
Azad Jammu & Kashmir (hereinafter to be referred as
High Court) in Family Appeals No. 11 & 14 of 2019.
2.

The facts forming the background of the

captioned appeals are that Mst. Asima Bashir, filed
two

suits

before

the

Judge

Family

Court,
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Muzaffarabad on 07.02.2017. One for recovery of
dower R.s 500,000/-, in form of a house consisting of
two rooms, a kitchen and a bathroom, at ward No. 02,
Garhi-Dopatta, and the other one for grant of past and
future maintenance allowance at the rate of Rs.
15000/- per month, from 11th February 2016. The
defendants resisted the suits by filing written
statements. The learned Family Judge in the light of
the pleading of parties, framed issues and directed the
parties to record evidence. At the conclusion of the
proceedings and hearing the parties, the learned
Family judge decreed the suit for recovery of dower
Rs. 500,000/- in form of a house consisting of two
rooms, a kitchen and a bathroom, situated at Ward
No. 02, Garhi-Dopatta, in favour of the plaintiff. The
other suit for recovery of maintenance allowance was
also decreed at the rate of Rs. 5000/- per month, for
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future maintenance allowance in case of resettlement, whereas, the suit for maintenance
allowance to the extent of past maintenance was
dismissed,
17.12.2018.

vide

judgment

and

Feeling dissatisfied

decrees
from

dated

the said

judgment and decree, both the parties preferred
separate appeals before the Shariat Appellate Bench
of the High Court. The learned High Court after
necessary proceedings has dismissed the appeals
through the impugned judgment and decrees dated
08.11.2019.
3.

Mr. Syed Atif Mushtaq Gillani, the learned

Advocate representing Asima Bashir Abbasi, while
arguing the appeal of Asma Bashir, appellant in appeal
No. 433 of 2020, submitted that version of the
appellant regarding the cruel attitude is proved from
cogent evidence, but the learned trial Court wrongly
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decided the issue No. 2, against the appellant and
dismissal of appeal by the learned High Court in this
regard is not justified. He further argued that the
learned Family Judge neither framed issue No. 04
properly nor decided the same in its true prospect. He
added that the maintenance allowance prior to the
date of expulsion was not the case of the appellant,
rather the appellant has claimed the maintenance
after the date of expulsion, which is admittedly not
paid by the respondent, therefore, the findings
recorded by the learned Family Judge on issue No. 4
are erroneous and illegal. He finally submitted that
while accepting the appeal of Asma Bashir, the appeal
filed by the respondents may be dismissed with cost.
The learned counsel for the appellant while opposing
the cross appeal filed by Shahzad Ahmed while
defending the judgments and decrees of Courts below
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argued that the learned Family Court has rightly
passed the decree to the extent of dower and the
learned High Court has committed no illegality while
upholding the same in this regard, hence, the
concurrent findings of facts recorded by the Courts
below to the extent of dower cannot be disturbed by
this Court. He further argued that the appellant was
living in the same house which was specified in the
Nikah-nama, however, after the judgment of this
Court titled Shahzad Rauf vs. Shabana Yasmin,
reported as 2017 SCR 1522, the respondents changed
their stance that no house has been given to the
appellant as her dower and in this regard, no
documentary evidence has been produced. He further
argued that it is clearly mentioned in the Nikahnama
that the gold ornaments were given to the appellant
as a gift, and the respondent has no concern whether
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the appellant keeps the same in custody of her father
or avails the facility of loan against them. He added
that the learned Family Court while mentioning the
details of the facility of loan availed by the appellant
has misread and non-read the evidence produced by
the parties and the same is based upon surmises and
conjectures.
3.

Mr. Akhlaq Hussain Mughal, the learned

Advocate for Shezad Ahmed Abbasi & another while
controverting the arguments of the learned counsel
for Asma Bashir and in support of the appeal filed by
Shahzad Ahmed, argued that both the judgments and
decrees of the Family Court and the High Court to the
extent of dower are against law and liable to be setaside. He further argued that the appellant (Shahzad
Ahmed) earned money and bought gold ornaments
from Kuwait which were stolen by the respondent
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(Asma Bashir) and the learned Family Judge failed to
recover the same even after admission of the
respondent in the evidence. He further argued that
the learned Family Judge also failed to adjust the said
amount of the stolen articles which has been admitted
by the respondent in her evidence that 15/16 tola
jewelry articles are in possession of her father. He
further argued that the Courts below have not
appreciated the evidence of the parties in its true
perspective while passing the decree for recovery of
dower as well as the decree of future maintenance
because the dower was paid to the respondent and
she was not ousted from the house, rather she herself
left her husband’s house, hence is not entitled to
receive dower as well as future maintenance
allowance. He finally submitted that this appeal may
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be accepted and a cross appeal filed by the
respondent may be dismissed.
4.

We have heard the learned Advocates for

the parties and gone through the available record of
the case. The examination of the record reveals that
Asima Bashir Abbasi, filed two suits before the Family
Court, Muzaffarabad. One for the recovery of the
dower amounting to Rs. 500,000/- in form of a house
consisting of two rooms, a kitchen and a bathroom at
ward No. 02, Garhi Dupatta. The second suit was filed
for recovery of past and future maintenance
allowance at the rate of 15000/- per month from
11.02.2016. The learned Family Judge after due
process of law, decreed the suit of the recovery of
dower at the rate of 500,000/- in form of property
cited above, in favour of the plaintiff and observed
that the defendant shall transfer the aforesaid
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property and in case of default, defendant No. 2 who
is mentioned as guarantor in the Nikahnama, is bound
to transfer the property in favour of the plaintiff. The
other suit for maintenance allowance was partly
decreed to the extent of future maintenance
allowance at the rate of Rs. 5000/- per month subject
to

her

re-settlement

with

husband/defendant,

however, to the extent of past maintenance, the suit
was dismissed. Being dissatisfied from the judgment
and decrees of the Family Judge, both the parties
approached the learned High Court by filing separate
appeals. The learned High Court after formal
proceedings, has dismissed the appeals through the
impugned judgment and decrees dated 08.11.2019.
5.

In the context of matrimonial cases, “the

concept, “proof beyond the shadow of doubt” does
not apply as is applied in Criminal cases. So while
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deciding the matrimonial matters one has to see what
are the possibilities in a case, specially where no
cogent and direct evidence of the parties is helpful to
resolve the issues.
6.

For better appreciation, the impugned

judgments of the learned High Court and the Family
Court as well as the record have deeply been
scrutinized. Firstly, we would like to deal with the
point of recovery of dower. The perusal of the
Nikahnama dated 25.05.2013, divulges that the dower
of the plaintiff was fixed as 500,000/- in form of a
house consisting of two rooms, a kitchen and a
bathroom

at

ward

No.

02,

Garhi

Dupatta,

Muzaffarabad, as the prompt dower. It is a settled
principle of law that the contents of the Nikahnama in
family matters are treated as sufficient proof,
however, from the perusal of evidence, it emerges
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that the said property was not transferred in her
favour at the time of Nikah nor thereafter. Zia-urRehman, the witness produced by Asima Bashir,
deposed in his statement that:"قح رہم ںیم اکی نچک ابتھروم دو رمکےھاکمن دانی ےط وہا اھت
۔دمہیعوکقحرہمیکادایگیئہنوہیئےہ" ھ
The other witness Gohar Rehman, produced
by Asima Bashir Abbasi, deposed in his statement:"قح رہم غلبمھ5الھک روےپ دو رمکے ابت یک وصرت ںیم رقمر
ے
وہا اھت ۔قح رہم دمہیع وک ہن دایھایگ ےہ ۔قحھ رہمھںیمھ ئ
دی
ےئگاکمنھرپہضبقدماعیلعھاکےہ۔ہیطلغےہہکوبتقاکنحہلمجھ
کچےہ۔"
قحرہماداوہ ھ
Asima Bashir Abbasi, herself deposed in her
statement that:"قح رہم غلبمھ5ھالھک روےپ دو رمکے اکمن نچک ابت وارڈ ربمن
2ڑگیھ دوہٹپ ںیمھدای ایگھجھ اکنحھانہم ںیم ادا دشہ درج ایکھایگھ
ےہ۔قح رہم اک اضنم ذنری ابعیس ےہ وبتق اکنح رہظمہ وک زویر
یھب دایھھایگ اھت ۔زویر ںیم اکیھاہرھٹیس ھچ وچڑایں اور دوھ
اوگنایھٹںیھبدیںیئگںیھت"۔
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While the witness namely Ayaz Nazir
produced by Shehzad Ahmed Abbasi, deposed in his
statement that:"اکنح انہم رہظم یک ومجدیگ ںیم ومولی اصبح ےن رحتری ایک
دوعی دارئ رکےتھوتقھ
ٰ دوعی وھجاب
ٰ اھت ۔رہظم ےن اکنحھانہم
رفنیقیھیکھExh.PAہن داھکی ۔ ہی درتس ےہ ہک اکنح انہمھ
ھالھک روےپ ےک وعھضھ5اشدیاک ےہ۔ ہی درتس ےہ ہک قح رہمھ
ھڑگیھ دوہٹپ2ںیم دو رمکے اکمن ابت واعق ومعضھوارڈ ربمنھ
دماعیلعےکہضبقںیمںیہ۔دمہیعےکہضبقںیمہنںیہ"ھ
The perusal of the above statements of
witnesses clearly show that the property was given as
dower but the same was not transferred in favour of
the plaintiff. In this regard, the learned Family Judge
has also framed issue No. 1, which has been properly
resolved in the light of pleading and evidence of the
parties and the learned High Court has rightly affirmed
the same. The stance of Shehzad Ahmed that during
re-settlement, the whole dower of Rs. 500,000/- has
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been paid in cash, has no force, as he has failed to
prove the same through cogent evidence.
7.

The learned Advocate for Asima Bashir

contended that her husband had a cruel behavior with
the plaintiff and was ousted by him from his house,
therefore, the learned Family Judge has committed
grave illegality while refusing the grant of past
maintenance allowance. Mst. Asima Bashir has
claimed Rs. 15000/- as past maintenance and future
maintenance, whereas, the decree has been passed
only to the extent of future maintenance. The perusal
of the evidence reveals that she has failed to prove
the fact that she was ousted from the house of
husband due to cruelty. In this regard, the statements
of the witnesses are on record and witness namely
Dawood Khan produced by Shehzad Ahmed Abbasi
deposed in his statement that:-
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"زویرھذتمرکہ دماعیلع ےن رہظم ےک اسےنم الای اھت ج رہظم ےن
داھکی وہا اھت ۔زویر ذتمرکہ رہظم ےنھڑگیھ دوہٹپ دماعیلع ےکھ
رھگھداھکی اھت۔ھزویرھںیم وسےنھےک ٹکسب ےھت۔ ہی طلغ ےہہک
زویر ذتمرکہ دمہیع ےک رٹنکول ںیم ہن اھت ۔ہی درتس ےہ ہکھ
دمہیعوخدریغآابدوہیئےہ"ھ۔ ھ
The other witness of Shehzad Ahmed
namely Sheeraz Abbasi, deposed in his statement
that:"دماعیلعےناسریابترسسالواولںوکتبھیئاوہنںےنتبایھ
ہکاعہمصاےنپوادلنیےکرھگآیئگےہ۔دعبازاںدماعیلعےن
رسسالواولںوکتبایہککنیبھواےلابرابراکلرکھرےہھںیہاسھ
اعمہلم وک آپ لحھرکںی ایھدںیھکی۔رسسال واولں ےن کنیب
واولں وک تبای ہک مہھکنیب واال اعمہلم لح رکےت ںیہ آپ وپسیلھ
ںیم وکیئ روپرٹ درج ہنھرکھواان ،اعمہلم ربادری ںیم ھٹیب رک لح
وہاگھ۔ہیدرتسےہہکدمہیعیکآابدییکھتبسندعتمدرجےگ
وہےئ"
From the perusal of above statement, it is
crystal clear that her husband has not deserted her
from his house rather, she left her house with her own
free will, and she by her own conduct brought the
relationship to the point of irretrievable breakdown,
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hence, we find force in the contention of learned
counsel for Shehzad Ahmed Abbasi that Asma Bashir
left her matrimonial house with her free will without
any reasonable cause and excuse and to rebut this
stand, no evidence was brought by Asima Bashir
before the learned Family Court to prove her point. It
is settled principle of law that husband is duty bound
to pay maintenance allowance to the wife subject to
consideration that she is faithful to husband and lives
with him. The learned trial Court has rightly refused
the decree of past maintenance allowance, however,
the decree to the extent of future maintenance
allowance at the rate of Rs. 5000/- in case of resettlement with her husband, in our view seems to be
in accordance with law.
8.

Even otherwise, the concurrent findings of

facts recorded by the trial Court and upheld by the
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High Court are not open to challenge until and unless
a case of gross misreading or non-reading of evidence
or total absence of evidence is made out. In this
regard, reliance can be placed on the judgment of this
Court reported as Muhammad Din vs. Muhammad
Ashraf & others [2005 SCR 225], wherein, it was held
that:“… When a question of fact
concurrently decided by the Courts
below is upheld by the High Court
then it is not proper for this Court
to substitute its opinion against
the opinion of the Courts below…”.
In another case titled Kamal Hussain vs. M.
Shabir & others [2017 SCR 236], the same view has been
observed by this Court:“The defendant -appellant could
not succeed to point out any
misreading or non-reading of
evidence, therefore the findings of
facts concurrently recorded by the
Courts below cannot be disturbed
or interfered with merely on the
strength of the argument which
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does not find support from the law
or record.”
In view of the above, both the appeals
having no merits, are hereby dismissed. No order as to
cost.
JUDGE
(J-II)

Muzaffarabad,

JUDGE
(J-I)

