SUPREME COURT OF AZAD JAMMU AND KASHMIR
[Appellate Jurisdiction]

PRESENT:
Raja Saeed Akram Khan, CJ.
Raza Ali Khan, J.

Civil Appeal No.84 of 2021
(PLA filed on 22.03.2021)

Khawaja Aamir Ahmed, Advocate High Court of
AJ&K, Member Central Bar Association, Old
Secretariat, Muzaffarabad.

..... APPELLANT
VERSUS

1. Azad Government of the State of Jammu and
Kashmir through its Chief Secretary having his
office at New Secretariat, Muzaffarabad.

2. President of AJ&K through Secretary to
President having his office at President
Secretariat, Muzaffarabad.

3. Justice Azhar Saleem Babar (impugned) Acting
Chief Justice up to 22.03.2021 of High Court of
Azad Jammu and Kashmir, Muzaffarabad.

4. Department of Law, Justice, Parliamentary
Affairs and Human Rights through its Secretary
having his office at Lower Chatter,
Muzaffarabad.

5. Secretary Law, Justice and Parliamentary Affairs
of Azad Jammu and Kashmir having his office at
New Secretariat Complex, Muzaffarabad.

6. Registrar, High Court/Shariat Appellate Bench
of AJ&K High Court having his office at High
Court Building, Muzaffarabad.
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7. Accountant General of AJ&K, Sathra Hills,
Muzaffarabad.

.... RESPONDENTS

[On appeal from the judgment of the High
Court dated 19.03.2021 in writ petition
No. 691 of 2021]

FOR THE APPELLANT: Mr. Fayyaz Ahmed
Janjua, Advocate.

FOR THE RESPONDENTS: Raja Ayaz Ahmed,
Assistant Advocate-
General, Sardar M. R.
Khan and Raja Amjad
Ali Khan, Advocates.

Date of hearing: 05.07.2021

JUDGMENT
Raja Saeed Akram Khan, CJ.- By this

judgment, we intend to decide the titled appeal by
leave of the Court, which is directed against the
judgment of the High Court of Azad Jammu and
Kashmir dated 19.03.2021, passed in writ petition
No.691 of 2021 filed by the appellant, herein.

2. The dispute relates to the retirement of Mr.
Justice ® Azhar Saleem Babar (private respondent),

as Acting Chief Justice of the High Court of Azad
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Jammu and Kashmir. His date of birth, according to
the Computerized National Identity Card (CNIC) and
salary slips as generated in the office of the
Accountant General, is recorded as 23.02.1959,
whereas, in all the other documents including
Matriculation Certificate, Annual Confidential Reports
(ACRs), Advocacy License, Pleader-ship License etc.,
the date of birth is conjointly entered as 23.03.1959.
The Government issued the notification of his
retirement on 23.02.2021 having its effect from
22.03.2021, on the basis of date of birth
incorporated in the Matriculation Certificate. The
appellant, a Member of Central Bar Association,
Muzaffarabad and practicing lawyer, filed a writ
petition before the High Court, on 24.02.2021, with
the prayer to amend amending the impugned
notification and retire the private respondent with
effect from 23.02.2021, the date of birth recorded in
the CNIC and the salary slips. The learned High
Court, after necessary proceedings, not only
dismissed the writ petition through the impugned

judgment but also modified the notification of
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retirement while declaring the private respondent
the Chief Justice of High Court, instead of the Acting
Chief Justice, hence, this appeal by leave of the
Court.

3. The contention of Mr. Fayyaz Ahmed
Janjua, Advocate, the learned counsel appearing on
behalf of the appellant is that the impugned
judgment of the High Court is packed with
constitutional and legal infirmities. The direction
issued in the impugned judgment, regarding the
retirement of the private respondent as the Chief
Justice of the High Court, amounts to amend the
Constitution, whereas, a specific mode has been
provided for appointment of Chief Justice of the High
Court, hence, the learned Judge in the High Court,
fell in grave error of law, while converting the
notification of retirement of private respondent as a
Judge High Court to the Chief Justice High Court,
whereas, the High Court does not enjoy powers like
the Supreme Court to issue such directions, orders
as may be necessary for doing complete justice. The

learned counsel further emphasized that the learned
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High Court has also failed to take into consideration
that under the Azad Jammu and Kashmir Interim
Constitution, 1974 (Constitution) the age of
retirement of Judge of the High Court is provided as
62 years and not 62 years and one month. He
forcefully argued that throughout the service record
including salary slips and CNIC, the date of birth of
the private respondent is recorded as 22.02.1959.
The CNIC appears to be renewed in the year 2019 in
which the date of birth was entered as 22.03.1959
but surprisingly the respondent has not even
bothered to get the same corrected according to
Matriculation Certificate. He added that the
respondent cannot claim retirement on the strength
of Matriculation Certificate against the dictum laid
down by this Court in a number of pronouncements
that the retirement can only be made on the basis of
the date of birth recorded in the service record. It is
amazing that the respondent, who remained the
Judge of the High Court for a long time, and himself
pronounced in a number of cases that if the date of

birth is wrongly entered in the service record, a civil
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servant can move for correction of the same within a
period of two years from the date of such entry; but
in his own case the private respondent ignored the
settled principle of law. Even otherwise, the private
respondent was holding such a dignified position,
hence, it was not suitable for him to remain indulged
in such like controversy. He added that the learned
High Court failed to take into consideration the real
controversy in its true perspective. He emphasized
that amazingly it has not been mentioned in the
impugned judgment whether the writ petition has
been accepted or dismissed. In this state of affairs,
while accepting this appeal the impugned judgment
may be set-aside with a direction to retire the private
respondent with effect from 23.02.2021. In support
of his contentions, he referred to the cases reported
as Zafar Igbal Khan vs. Azad Government & others
[PL] 2014 AJ&K 344], Khurshid Hussain vs. Azad
Govt. & others [PL] 2012 AJ&K 58], Sardar Khurshid
Hussain vs. Azad Govt. & others [2012 SCR 23], Sh.
Mumtaz Ali alias Mumtaz Alam vs. Govt. of Punjab

[1991 PLC (C.S.) 1202] and Qamaruddin vs.
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Pakistan through Secretary Establishment Division
Islamabad & another [2007 SCMR 66].

4, On the contrary, Sardar M. R. Khan,
Advocate, the learned counsel for the private
respondent argued with vehemence that the
impugned judgment of the High Court is perfect and
quite in consonance with the principle of law laid
down by the superior Courts. He added that the
respondent was inducted into service on the basis of
the date of birth incorporated in Matriculation
Certificate, i.e., 23.03.1959. Likewise, in all the
documents pertaining to the service record i.e., the
ACRs, Advocacy License, Pleader-ship License etc.,
the date of birth of private respondent is recorded as
23.03.1959. As the date of birth in the CNIC and
salary slips was wrongly mentioned, hence, the same
has rightly been rectified by the concerned quarters.
Even otherwise, if there is any contradiction
regarding the date of birth in the CNIC the same
cannot be taken into consideration as the same was
issued much after the induction of the private

respondent in the service. Furthermore, the date of
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birth incorporated in the salary slips cannot be relied
upon as even the qualifying service of private
respondent has wrongly been mentioned in it. So far
as the resignation of the private respondent is
concerned, it was verbal in nature, as during the said
period the notification of retirement of private
respondent was issued, hence, the same was not
submitted. He stated that the statement made by
him at leave stage, in this regard, was result of some
misconception. He further submitted that as the
respondent for all the practical purposes was Chief
Justice of the High Court, hence, in the light of the
principle of law laid down by the apex Courts of Azad
Kashmir and Pakistan, the learned High Court has
rightly directed the respondents to treat the private
respondent as the Chief Justice. According to his
estimation, the judgment passed by the High Court
is well in accordance with law calling for no
interference. The learned counsel referred to the
cases reported as Syed Manzoor Hussain Gillani vs.
Azad Govt. & others [PL] 2012 AJ&K 113], Sardar

Karam Dad Khan vs. Chairman AJ&K Council & others
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[PL] 2010 AJ&K 40], Director General Anti-
Corruption vs. Abdul Qayyum & another [2017 SCR
507] and Ahmed Nawaz Tanoli vs. Chairman Azad
Jammu and Kashmir Council & others [2016 SCR
960].

5. Raja Amjad Ali Khan, Advocate, added that
the private respondent has rightly been retired from
the service on the basis of the date of birth recorded
in the Matriculation Certificate. It has been
misconceived that there is a contradiction in respect
of date of birth in the service record, CNIC and salary
slips rather it would be correct to say that there is a
contradiction between the service record.

6. Raja Ayaz Ahmed, the learned Assistant
Advocate-General, while supporting the arguments
advanced by the learned counsel for private
respondent further added that under Article 35-A of
the Kashmir Service Regulations (KSR), the age to
be entered in service record of an official should be
that which is entered in his University Certificate but
if, he has no such certificate, it should be one that is

entered in his School Leaving Certificate duly
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attested by a Gazetted Officer. As in the
Matriculation Certificate the date of birth of private
respondent is entered as 23.03.1959, hence, the
same was rightly considered for the purpose of
retirement. He further referred to Fundamental Rule
10, Supplementary Rule 3 along with Article 67(2) of
AJ&K Financial Code and 264 of KSR while submitting
that that in view of the mode prescribed under law
the date of birth is entered in the service book in the
light of Matriculation Certificate and on the basis of
such date the private respondent was retired from
the service. No illegality has been committed; hence,
this appeal is liable to be dismissed. He placed
reliance on the cases reported as Akbar Khan vs.
Karachi Transport Corporation [1988 PLC 135], Riaz
Ahmed alias Abdul Hag [1991 CLC 870] and
Chairman, Area Electricity Board Communication &
another vs. Qazi Muhammad Ilyas [1998 PLC 270].

7. We have impassively heard the learned
counsel for the parties and minutely inspected the

record with due care.
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Bearing in mind the arguments orated at

bar by the learned counsel for the parties, the legal

propositions requiring detailed deliberation in this /is,

are as follows:-

0.

(1)

(ii)

(iii)

Whether the private respondent has
rightly been retired from the office on
the basis of date of birth incorporated

in the Matriculation Certificate;

whether the private respondent after
tendering the resignation, was
justified to hold the position of Acting
Chief Justice after 23.02.2021 or not;

and

whether the learned High Court was
empowered to issue the direction for
amending the notification of
retirement of the Acting Chief Justice,

High Court as a Chief Justice.

Firstly, we would like to look into

the

matter of the date of retirement of the private

respondent. The learned counsel for the appellant

has laid great stress on the point that the private

respondent attained the age of superannuation on

23.02.2021, in view of the date of birth entered in
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his CNIC and salary slips, hence, he was supposed to
be retired from office on the said date, whereas, on
the contrary the private respondent defends the date

of birth incorporated in the academic credentials

including the  Matriculation Certificate i.e.,
23.03.1959.
10. Sub-Article (5) of Article 43 of the

Constitution, mandates that “the Chief Justice or a

Judge of the High Court shall hold office until he

attains the age of sixty-two years unless he sooner

resigns or is removed from office in accordance with

law.” The private respondent was inducted into
service on the recommendations of Public Service
Commission as Sub-Judge vide notification dated
03.08.1988. He remained serving against various
positions, elevated as a Judge of the High Court and
later on as the Acting Chief Justice. On 16.02.2021,
the Registrar of the High Court wrote a letter to the
Secretary Law, Justice, Parliamentary Affairs and
Human Rights Department (respondent No.5), for
issuance of retirement notification of private

respondent, which runs as under:-
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After receiving the aforesaid letter,
respondent No.5 forwarded a detailed summary to
the Worthy President of Azad Jammu and Kashmir.
The referred summary along with the noting of
concerned quarters on it would be helpful to
understand the controversy in a better way, hence,

it is apt to reproduce the same as under:-
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"If for the sake of arguments, it is persumed that his date of birth was not correctly
entered in the service record then the proper course was to agitate the matter at the
proper forum for correction of entry of his date of birth in the service record. The
same cannot be allowed to be raised al the time of retirement". [2017 SCR 507]

("H",;_")
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"Petitioner dispite rendering judicial service extended over two and half decades had
failed to apprise his competent authority for such correction, hence, at such belated
stage his claim cannot be accepted in light of statutory provisions---------- According
to judicial consensus a civil servant, should solicit correction of his date of birth
within two years of joining service".PLJ2014AJ&K 344 A )

"We have considered the arguments advanced at bar on behalf of the parties and
also perused the record, made available. The petitioner himself claimed that he has
been inducted into service on 20.04.1971 and he has rendered more than 40 years
service. For the first time, he raised the dispute regarding the correction of his date
of birth before the competent authority on 16.12.2011, just less than a one month's
time before his retirement.

In view of the principle of law enunciated in Dr. Kh. Muhammad Aslam's case, the
declaration of age at the time of entry in Government service should be deemed
absolutely conclusive. The petitioner, despite rendering the service of more than 40
years has not disputed the entries of the service record regrding his age thus, at this
belated stage, in the light of statutory provision, his claim is not acceptable".[2012
SCR23] ("3" )

"Therefore, if at all the petitioner has a valid claim he should have instituted
proceedings for correction of his date of birth within the period of two years after
coming back from East Pakistan and if it was not possible then at least he should
have agitated for correction of his date of birth wihtin reasonable time which
according to him has been wrongly recorded in the service record. In view of such
circumstances we believe that petitioner himself was satisfied with his date of birth
i.e 04.10.1939 because he did not challenge the same at earliest stage. Besides he
has full knowledge about such entry in his service record because as per the
impugned judgment petitioneri's date of birth has been mentioned in ACRs. But
despite acquiring knowledge he did not agitate against such entry as such by his
own conduct he cannto be allowed to change his stance after a considerable long
period". [2003SCMR 1105] ("K"/ )
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Note-2 The age to be entered in the service records of an official should be that
entered in his University certificate but if he has no University qualification
it should be one that is entered in his school certificate duly attested by a
Gazetted officer of the Education Department. ................
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Authentic entry about age or Date of Birth would emanate from the "Janam Patri" or
School Leaving Certificate. Entry about age, for the first time generally made in
Matriculation Certificate is relied upon by everybody. [1998-PLC(CS)-270] ("N"

Entry in Identity card. No conclusive proof. Best evidence was parent certificate or
school certificate & in absence of such evidence Date of entry in job initially joined.
Medical Certificate also simply an opinion carrying margin of fluctuations.
[1988-PLC(CS)-135] ("P".£)
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Accordingly, the notification of retirement
of private respondent was issued in the following

Mmanner: -
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The analysis of the summary, reproduced
hereinabove, demonstratively envisages that the
initial service record of the private respondent is not
available. It also illustrates that except CNIC and
salary slips, in all the other documents including his
Matriculation Certificate, University Certificate,
ACRs, Advocacy License, Pleader-ship License etc.,
the date of birth of private respondent is conjointly
recorded as 23.03.1959. In this scenario, the matter

was placed before the Worthy President of Azad

Jammu and Kashmir for apposite order, who took
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into consideration the date of birth of private
respondent entered into the Matriculation Certificate
for the purpose of his retirement.

12. The ratio decidendi laid down by the
superior Courts in a plethora of judgments is that the
date of birth entered in the service record has to be
given due credence, but, the special facts of the
instant case, demand elaboration of the ‘record of
service’. A person may be inducted in service to a
gazetted or non-gazetted post. The mode prescribed
under law for maintaining the record of service of a
gazetted officer and that of non-gazetted officer is
quite different. Chapter XXI of KSR deals with the
‘record of service’. This Chapter is further sub-
divided into two sections. Section-I is linked with
gazetted officers, whereas, Section-II is associated
with the non-gazetted officers. It is apt to reproduce
here the referred Chapter, as follows:-

“Chapter XXI.—Record of Service
Section I --- Gazetted Officers

General Rule

264.A record of the service of Gazetted
Officers is maintained by the Accountant-
General who audits the salaries. When a
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British Lent Officer is reverted to his
appointment in the British Government, a
copy of his Service Register will be sent by
the Audit Officer to the Accountant or
Controller-General amounting for the
contribution.

Section II.- Non Gazetted Officers
Service Books and Service Rolls

265.With the exceptions noted below,
every non-gazetted officer, holding a
substantive appointment on a permanent
establishment, is required to keep up a
Service Book (Treasury Form No.60), in
which every step in his official life, in
minute detail, should be recorded. It
should show changes in pay, leave taken,
transfer, deputation and suspension, and
other interruptions in service in detail, with
duration of each duly contemporaneously
attested by the Head of office. If the officer
is himself the Head of an office, the
contemporaneous attestation shall be
made by his immediate superior. The
following are the exceptions referred to:--

(1) oo, .
(2) o, .

266. A Service Book is supplied, at his own
cost, to every officer on his first
appointment it is kept in the custody of the
Head of the office under whose signature
the monthly pay bill of the establishment is
paid from the Treasury. When an employee
is transferred to another office, his service
book should be sent to the Head of the
office to which he is transferred and not
made over to him, nor should it be given to
him when proceeding on leave. When a
non-gazetted officer is officiating in a
gazette appointment, his service book
should be kept by the Head of the office to
which such officer permanently belongs,

-2 19 :-
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but when he is confirmed in such
appointment, his service book should be
forwarded to the Accountant General for
record in his office. The service book may
be given up to the officer concerned if he
resigns or is discharged without fault, an
entry being first made therein to this effect.

Responsibility for Entries

267.1t is the duty of every officer to see
that his service book is properly kept up
and that all corrections in it are properly
attested. If the book is not carefully kept
up, difficulties may arise as to the
verification of service, when the officer
applies for pension.

267. Personal certificates of character
should not ordinarily be entered in the
service book; but if any officer is reduced
to a lower substantive appointment, the
cause of reduction should always be stated
in brief.”

A bare reading of Chapter (supra),
demonstrates that in case of a non-gazetted officer
a ‘service book”, in the prescribed form, is
maintained by the Head of the office under whose
signature the monthly pay bill of the establishment
is paid from the Treasury. This book keeps moving
with that officer whenever he is transferred. If a non-
gazetted officer is promoted to the gazetted post, his
service book is transferred to the Accountant-

General. The aforesaid Chapter is silent in respect of
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record of service of a civil servant, who is directly
recruited to a gazetted post, however, it speaks that
the record of service of a gazetted officer is
maintained by the Accountant General who audits
the salaries. It is an admitted position that the
private respondent was inducted into service on the
recommendations of the Public Service Commission,
however, the Law Department is not in custody of
record of service of the private respondent, whereas,
the file available in the office of Accountant General
is also not equipped with necessary documents, even
the documents pertaining to the academic
credentials were supplied by the private respondent
on rising of issue. The medical certificate as required
under the relevant law is also not available. In this
state of affairs, an eventuality has arisen that when
law does not provide for maintenance of any specific
document in case of a gazetted officer, like the
‘service book’ in the case of a non-gazetted
employee, what will be the document to be given

prime consideration to derive the date of birth,
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especially, when the contradiction is found regarding
the date of birth in different documents.

13. It would be proper to elucidate here that in
the pleadings, the appellant has mainly focused that
the private respondent cannot raise the dispute of
date of birth at the verge of retirement and he should
have got corrected the entries of date of birth
recorded in CNIC and salary slips within the
stipulated time. Perhaps, the learned counsel is
unaware of the fact that when the contradiction
between the record of service was pointed out by the
concerned; the matter was placed before the Worthy
President through proper channel for appropriate
order and the private respondent had nothing to do
with the same. The matter was placed before the
competent authority to decide whether (i) the private
respondent will attain the age of superannuation on
the basis of date of birth entered in CNIC and salary
slips; or (ii) he will retire from the position on the
basis of the date of birth recorded in the
Matriculation Certificate. We are agreed with the

contention of Raja Amjid Ali Khan, Advocate, that in
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the instant case there is contradiction between the
record of service, hence, the question to be resolved
is; in presence of contradiction between the record,
what will be the document to be given prime
consideration for the purpose of date of birth. It
would be apt to discuss the aforesaid documents
one-by-one.

14. CNIC is a document issued by the National
Data Base and Registration Authority (NADRA),
which demonstrates the identity of a person holding
it and also bears the date of birth. We have scanned
a number of judgments, involving the controversy
relating to the date of birth, and reached the
conclusion that CNIC has never ever been given due
preference for the purpose of determination of age.
It may be stated here that CNIC is not the conclusive
proof of the age rather simply the date of birth is
shown by the holder of the card for the purpose of
identification and nothing beyond. In the case
reported as Akbar Khan vs. Karachi Transport
Corporation [1988 PLC (CS) 135], the same view has

been adopted. Leaving aside the fact whether CNIC
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can be considered a conclusive proof of date of birth
or not, there are two CNICs on record. The CNIC,
relied upon by the learned counsel for the appellant,
was issued on 22.08.2019 and bears the date of birth
as 23.02.1959, however, this CNIC appears to be
renewed on 14.04.2021, wherein, the date of birth is
recorded as 23.03.1959. The competent Authority,
therefore, in the instant case, has rightly not
considered the CNIC relied on by the learned counsel
for the appellant to derive the date of birth of private
respondent for the purpose of retirement.

15. The other important document, heavily
relied on by the learned counsel for the appellant, is
salary slip which bears the date of birth of the private
respondent as 23.02.1959. It would not be out of
context to mention here that the salary slip, which is
a computer-generated document, only serves as a
proof of salary which a person draws on monthly
basis, hence, it would be childish to believe that the
salary/pay slip can be considered a conclusive proof
of date of birth which is mentioned causally. We are

strengthened in our view from the fact that in the
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salary slip for the month of December, 2020, the
qualifying service of private respondent was
mentioned as 30 years, 09 months and 18 days,
whereas, at that time his qualifying service was 32
years, 7 months and 18 days. Furthermore, the date
mentioned in this document was corrected by the
concerned as is evident from the salary slip for the
month of February, 2021, thus such type of
document cannot be taken into consideration as a
conclusive proof of date of birth.

16. In the given circumstances, the only
remaining document before the concerned
authorities was the Matriculation Certificate of
private respondent issued by the Board of
Intermediate and Secondary Education, Lahore,
which is of great importance. In this document, the
date of birth of private respondent is recorded as
23.03.1959. In our opinion, the Matriculation
Certificate is the basic document from which all the
other relevant documents emanate. Generally, the
entry regarding the age, for the first time, is made

in the Matriculation Certificate which is relied upon



C.A No.84 of 2021 -1 26 :-

by everybody. It is the requirement of law that every
person newly appointed to a service or a post under
Government should at the time of the appointment
declare the date of his birth with as far as possible
confirmatory documentary evidence such as
Matriculation Certificate, Municipal Birth Certificate
etc. In this regard, Rule 116 of the General Financial
Rules of the Federal Government can be referred,
which runs as follows:-

“116. Every person newly appointed to
a service or a post under Government
should at the time of appointment declare
the date of his birth by the Christian era
with as far as possible confirmatory
documentary evidence such as
matriculation certificate, municipal birth
certificate and so on. If the exact date is
not known, an approximate date be given.
The actual date or the assumed date
determined under para. 17 should be
recorded in the history of service, service
book, or any other record that may be kept
in respect of the Government servant’s
service under Government and once
recorded, it cannot be altered, except in
the case of a clerical error, without the
previous orders of the Local
Administration.”
A plain reading of the Rule (supra) makes

it abundantly clear that a civil servant is required to

declare his date of birth not verbally but through a
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confirmatory document such as Matriculation
Certificate etc., The date of birth so declared cannot
be altered, except in the case of a clerical error. As
stated hereinabove, in the case in hand neither the
record of induction of the private respondent into
service is available nor file maintained by the
Accountant General is equipped with necessary
documents from which it can be ascertained that
what was the date declared by the private
respondent at the time of induction in service. Under
Article 129 of the Qanun-e-Shahadat, 1984 the Court
may presume the existence of any fact, which it
thinks likely to have happened, regard being had to
the common course of natural events, human
conduct and public and private business, in their
relation to the facts of the particular case. Having
regard of the common course of natural events; it
can safely be presumed that the date of birth of
private respondent was declared as 23.03.1959,
through confirmatory evidence i.e., Matriculation
Certificate. This date became part of several

documents including the ACRs, Advocacy License,
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Pleader-ship License etc., hence, no one can say that
the private respondent has intentionally for taking
undue benefits misstated his date of birth, that too
having difference of merely one month. We are
fortified in our view as under Article 35-A of KSR, the
age to be entered in the record of service of an
official should be that recorded in his University
Certificate or School certificate. The Article (supra) is
reproduced as under:-

“35-A. The certificate should be in the
Treasury Form No0.49 with suitable
modifications where necessary.

Note 1.—When an officer, in whom a
defect has been noticed by the examining
officers is transferred from one office to
another, the duties of which are different in
character, a Medical Officer, should report
whether the defect will materially interfere
with the discharge of the new duties of the
officer transferred.

Note 2.—The age to be entered in the
service records of an official should be that
entered in his University certificate but if he
has no University qualification it should be
one that is entered in his school certificate
duly attested by a Gazetted officer of the
Education Department. In other cases the
Head of the office concerned should satisfy
himself of a correctness of the age declared
by requiring the production of horoscope of
the concerned person or in any other
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manner considered suitable. The method
adopted should be recorded in writing.”

(underlining is ours)

The Article (supra) has emphasized on
‘service records’ of ‘an official’, who may be gazetted
or non-gazetted, meaning thereby that in all the
documents relating to the service records, the date
to be mentioned is that recorded in the University
Certificate or School Certificate, as the case may be.
In our estimation, when there is clear contradiction
between the record of service of the private
respondent, in view of the aforesaid provisions
relating to the maintenance of service record, the
due credence will be given to the Matriculation
Certificate and all the subsequent documents
including CNIC, salary slips etc., cannot override the
entry of date of birth recorded in the Matriculation
Certificate unless the same is corrected by the Board
of Intermediate and Secondary Education under the
relevant law. In this scenario, when the matter of
date of retirement came before the concerned

quarters, the Matriculation Certificate has wisely
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been considered for the purpose of issuance of
retirement of private respondent.

17. It has been frequently argued at bar that
despite rendering the judicial service extended over
two and half decades, the private respondent failed
to get corrected his date of birth. We are not
convinced by this argument as the private
respondent never came forward with any claim, on
the basis of wrong entry of date of birth. It was the
Worthy President, who decided the date of
retirement of private respondent on the basis of
available record. So far as the argument that the
salary slips containing the wrong entry of date of
birth had been conveyed to the private respondent
on monthly basis but he has not bothered to get the
same corrected, is concerned, as stated
hereinabove, the salary slip is not the conclusive
proof of date of birth, hence, the private respondent
was not supposed to get the same corrected.

18. For our own satisfaction, we have also
summoned the record from the office of the

Accountant General and thoroughly scanned the
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same. It has been found that the file starts with the
proforma for fixation of pay, whereas, no document
relating to the induction of the private respondent in
service is found. It appears that somewhere in the
year 1995 the private respondent applied for
privilege leave. In the form of application for leave,
he mentioned his date of birth as 23.03.1959. The
other applications of the same nature also portray
the same date of birth; hence, it cannot be said that
the private respondent, who has held such a high
esteemed position, has attempted to take undue
benefits of merely one month by mentioning wrong
date of birth. Even otherwise, there is a slight
difference of one month which appears to be a
numerical disorder.

19. At this juncture, it is suitable to conclude
that the date of birth of the private respondent, in
presence of contradiction between the record of
service, has rightly been derived by the concerned
quarters from the Matriculation Certificate, keeping
in view the relevant provisions of law relating to

maintenance of service record. In this regard, the
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questions relating to correction of date of birth within
a period of two vyears, negligence of private
respondent, correction of date of birth at the verge
of retirement; are irrelevant and the case law
referred to in support of these arguments is also not
applicable. Viewed in the above context, the
impugned judgment, to the extent of issue of date of
retirement, is well structured and not replete with
any legal and factual infirmity, hence, calls for no
intrusion by this Court.

20. At leave stage, the learned counsel for the
private respondent (Sardar M. R. Khan, Advocate)
made a statement that the private respondent was
not desirous to hold the position, as the same was
being made disputed, hence, in order to avoid any
conflict, he tendered his resignation but the same
was not accepted, however, while arguing in appeal,
the learned counsel bounced back from his
statement and submitted that the statement was
made by him without consultation with his client,
actually, the resignation was verbal in nature which

was not accepted by the Worthy President. We would
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like to make it clear that the members of the legal
profession are required to conduct their cases with a
sense of personal responsibility. They should act with
reasonable care and caution, especially, while
making a statement before the apex Court such care
and caution must be manifold. It may be mentioned
here that the Advocates are not the puppets
compelled to obey the dictates of their clients rather
they are responsible to the Court for the fair and
honest conduct of a case. The Supreme Court of
India in the case reported as Thangavelu wv.
Chensgalvaroya [AIR 1935 Madras 578] has
commanded the Advocates to act with reasonable
care and caution in the following words:-

“...It is necessary at this point to state that,

although an advocate has his duty towards

his client to perform, he has other duties

and responsibilities as well. He has no right

whatever even on the instructions of his

client recklessly to make charges of fraud.

His responsibility to the Court, and I may

also add to the Bar whose traditions it is his

duty to maintain, make it incumbent upon

him to satisfy himself that there are

reasonable grounds for making such

charges. On this point there are

observations with which I entirely agree in
the judgment of Mears, C.J. and Walsh and
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Sulaiman, 1J. In 46 All. 121 (1) at p.124,
where it is said:

in future.

21.

“Members of the legal profession are
under no duty to their clients to make
grave and scandalous charges either
against Judges or the opposite parties
on the mere wish of their clients. They
are not puppets compelled to obey the
dictates of their clients where matters
of good faith and honourable conduct
are concerned. They are responsible
to the Court for the fair and honest
conduct of a case. They are not mere
agents of the man who pays them, but
are acting in the administration of
justice, and in matters of this kind
they are bound to exercise an
independent judgment, and to
conduct themselves with a sense of
personal responsibility. If they fail to
act with reasonable care and caution,
they are unfit to enjoy the privileges
conferred upon them by law, and
serious breaches must be visited with
punishment.”

The learned counsel is warned to be ca

-: 34 :-

reful

It seems that in respect of the resignation

by a Judge High Court the private respondent was

under misconception. His contention is that he

tendered his resignation but the same was not

accepted. For the purpose of dignity of the Court, we

would like to draw here a distinction between the

resignation tendered by a government servant and
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by a Judge, holding the constitutional post.
“Resignation” means the spontaneous
relinquishment of one’s own right and in relation to
an office, it connotes the act of giving up or
relinquishing the office. The act of relinquishment or
giving up may be unilateral or bilateral. In case of a
government servant, the resignation is bilateral as it
comes into effect when the authority to whom the
resignation is submitted, accepts the same, whereas,
in case of a Judge, holding the constitutional post,
the resignation is unilateral. His resignation is mere
an information to the concerned and becomes
effective forthwith. Under Article 43(5) of the
Constitution the term of office of Judge, High Court
would come to an end on his resignation. The
concept of submission and acceptance of resignation
is absent in this provision, which manifests that the
dignity of Judge of the High Court needs that his
resignation should be immune from acceptance. The
Supreme Court of India in the case reported as Union
of India etc., vs. Gopal Chandra Misra & others [AIR

1978 Supreme Court 694], has elaborated the
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resignation of a Judge of a High Court in a scholarly
manner. It would be appropriate to reproduce here
the relevant part of the judgment as follows:-

“51. It will bear repetition that the general
principle is that in the absence of a legal,
contractual or constitutional bar, a
“prospective” resignation can be withdrawn
at any time before it becomes effective,
and it becomes effective when it operates
to terminate the employment or the office-
tenure of the resignor. This general rule is
equally applicable to Government servants
and constitutional functionaries. In the
case of a government servant or
functionary who cannot, under the
conditions of his service/or office, by his
own unilateral act of tendering resignation,
give up his service/or office, normally, the
tender of resignation becomes effective
and his service/or office-tenure,
terminated when it is accepted by the
competent authority. In the case of a Judge
of a High Court, who is a constitutional
functionary and under Proviso (a) to Article
217 (1) has a unilateral right or privilege to
resign his office, his resignation becomes
effective and tenure terminated on the date
from which he, of his own volition, chooses
to quit office. If in terms of the writing
under his hand addressed to the President,
he resigns in praesenti the resignation
terminates his office-tenure forthwith, and
cannot therefore, be withdrawn or revoked
thereafter. But, if he by such writing,
chooses to resign from a future date, the
act of resigning office is not complete
because it does not terminate his tenure
before such date and the Judge can at any
time before the arrival of that prospective
date on which it was intended to be
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effective withdraw it, because the
Constitution does not bar such
withdrawal.”

22. It is in our judicial notice that after
tendering the resignation, which in his view was not
accepted, the private respondent avoided to perform
any judicial function and mostly remained on leave
till his retirement. This practice is highly deprecated,
however, as his counsel has resiled from his
statement and we have warned him to be careful in
future, hence, it is not appropriate for us to embark
upon this matter.

23. Adverting to the portion of the impugned
judgment of the High Court, whereby the notification
of retirement of the private respondent has been
modified as Chief Justice of High Court instead of
Acting Chief Justice. There is no cavil with the
principle of law laid down in A/ Jehad Trust vs.
Federation of Pakistan [PLD 1996 SC 324] that the
most senior Judge of the High Court has a legitimate
expectancy to be considered for the appointment as
the Chief Justice but the law has provided different

modes for appointment of Chief Justice and Acting
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Chief Justice of the High Court. Sub-Article (2-A) of
Article 43 of the Constitution, provides that:-

“(2-A) A Judge of the High Court shall be
appointed by the President on the advice of
the Chairman of Council and after
consultation-

(a) with the Chief Justice of Azad Jammu
and Kashmir; and

(b) except where the appointment is that
of Chief Justice; with the Chief Justice
of the High Court.

Article 43-A of the Constitution deals with
the mode of appointment of Acting Chief Justice. It
is appropriate to reproduce the same as under:-

“43-A. Acting Chief Justice.- At any time
when:-

(a) the office of Chief Justice of High Court
is vacant; or

(b) the Chief Justice is absent or is unable
to perform the functions of his office
due to any other cause,

the President shall appoint the senior
most of the other Judges of the High Court
to act as Chief Justice.”

There is clear distinction between the Chief
Justice appointed under Article 43(2-A) and Acting
Chief Justice appointed under Article 43-A of the
Constitution. It is apparent that the mode of

appointment of Acting Chief Justice of the High Court
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and that of the Chief Justice of the High Court is
completely different. The Acting Chief Justice is
appointed by the President himself, whereas, the
Chief Justice is appointed by the President on the
advice of the Chairman of the Council, after
consultation with the Chief Justice of Azad Jammu
and Kashmir. Admittedly, the appointment of the
Chief Justice of High Court was not made in
accordance with sub-Article (2-A) of Article 43 of the
Constitution, hence, in our estimation, modification
of notification of retirement of private respondent as
Chief Justice of the High Court amounts to amend
the Constitution which is not permissible.
Furthermore, the learned High Court has granted
relief to the private respondent without existence of
any /is in this regard. The framers of the Constitution
never intended to confer suo moto jurisdiction on the
High Court. The apex Court of Pakistan in the case
reported as Dr. Imran Khattak and another vs. Mst.
Sofia Wagar Khattak and others [2014 SCMR 122],
has commented upon the jurisdiction of the High

Court in the following terms:-
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N It be noted that no Judge of a High
Court or the supreme Court is robed,
crowned and sceptered as a King to do
whatever suits his whim and caprice. In all
eventualities, he is bound to abide by and
adhere to the law and the Constitution
.................... It thus follows that the framers
of the Constitution of 1962 and those of
1973, inasmuch as it can be gathered from
the words used in Article 98 of the former
and Article 199 of the latter, never
intended to confer Suo Motu jurisdiction on
a High Court. Had they intended, they
would have conferred it in clear terms as
the framers of the Code of Civil Procedure
under its provision contained in section 115
have conferred it on the High Court and the
District Judge and the frames of the code
of Criminal Procedure under its provisions
contained in section 439 and 439-A have
conferred it on the High Court and the
sessions Judge respectively. Article 175(2)
of the Constitution leaves no ambiguity by
providing that “no Court shall have
jurisdiction, save as is or may be conferred
on it by the Constitution or by or under any
law”. We would be offending the very
words used in the Article by reading
exercise of Suo Motu jurisdiction in it which
cannot be read even if we stretch them to
any extreme. It has been settled as far
back as in 1916 in the case of Tricomdas
Cooverji Bhoja v. Sri Gopingath Jui Thakur”
(AIR 1916 Privy Council (sic)), that where
the meanings of a provision are clear,
unequivocal and incapable of more than
one interpretation, even a long and uniform
course of interpretation, if any, may be
overruled, if it is contrary to its meanings.
We have, therefore, no hesitation to hold
that the High Court could not exercise Suo
Motu jurisdiction under Article 199 of the
Constitution of Pakistan. The more so when

-2 40 :-
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we have noticed that such jurisdiction has
stridently been used even in the matters
which are clearly and squarely outside the
jurisdiction of a High Court.”

It is clear that the High Court does not
enjoy any such powers to grant relief to a person, in
the manner granted to the private respondent in the
instant case. According to the principle of law laid
down by this Court in a number of cases, the High
Court is not empowered to grant relief beyond the
scope of pleadings, but amazingly in the instant case
on the writ petition filed by the appellant, herein,
against the private respondent, the relief has been
granted to the private respondent. This act of the
High Court is beyond understanding. We, therefore,
are constrained to hold that the relief granted by the
High Court does not commensurate or is covered by
any legal provision of law on the subject and the
same is without any legal backing. Consequently, the
impugned judgment is liable to be set-aside to this
extent.

24. Before parting with, we, with heavy heart

observe here that the matter became complicated
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due to the failure of the concerned to properly
maintain the service record of private respondent.
The law has provided a detailed mode for
maintaining the service record from the date of entry
of an employee into service to the date of exit but in
the matter in hand the concerned failed to follow the
law on the subject. It is in our notice that Audit
Manual applicable to the Federal Civil Servants is
being followed by the office of Accountant General in
AJ&K for maintenance of service record of the
gazetted officers. For instance, in the light of
paragraph 101 of Audit Manual at the time of transfer
of an officer, necessary entries have to be made by
the concerned office in the Form-25, in which an
entry of date of birth is also provided. Be that as it
may, in the instant matter neither the provisions of
Audit Manual nor any other procedure provided by
law for maintenance of service record has been
followed. This lapse on part of the concerned
functionaries, if repeated in future, will be dealt with

iron hands.
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For the reasons recorded hereinabove, we
partly accept this appeal and declare that the
impugned judgment to the extent of modification of
notification of retirement of private respondent as
Chief Justice is not maintainable, hence, set-at-

naught. No order as to costs.

CHIEF JUSTICE JUDGE
Mirpur,
29.07.2021

Approved for reporting




