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Date of hearing:     23.4.2019 

JUDGMENT: 

     Raja Saeed Akram Khan, J.–Through the 

titled appeal, the appellant has called in question the 

validity of the judgment and decree passed by the High 

Court on 17.7.2018, whereby while accepting the 

appeal filed by respondent No.1, herein, the amount of 

compensation of the acquired brick kiln has been 

enhanced.  

2.  Precise facts forming background of the case 

are that Collector Mangla Dam Raising Project, through 

Award No.176/2008 dated 12.4.2008, acquired the 

brick kiln, owned by respondent No.1, herein, in lieu of 

the compensation to the tune of Rs.30,74,430/-. 

Feeling dissatisfied from the amount of compensation 

determined by the Collector, the respondent filed a 

reference application for enhancement before the 

Reference Judge Mirpur. After necessary proceedings, 

the reference was answered in affirmative and an 

amount of Rs.3,99,674/- was further enhanced. The 

respondent-owner, again feeling dissatisfied, filed an 

appeal before the High Court, which has been accepted 

through the impugned judgment and decree while 
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declaring him entitled to receive the compensation to 

the tune of Rs.39,50,000/-, hence this appeal.  

3.  Mr. Zakriya Bhatti, advocate, counsel for the 

appellant, submitted that the impugned judgment and 

decree is based on misconception of law and the facts 

of the case, as the relevant provisions of law have been 

ignored by the learned High Court, therefore, the 

judgment is liable to be vacated. He added that the 

learned High Court was not justified to hold that 

escalation in the rates has not been considered by the 

Collector while awarding the compensation, whereas 

the fact of the matter is that the escalation charges 

were paid to the owner. The learned counsel drew the 

attention of the Court towards the copy of award while 

submitting that the Collector Mangla Dam Raising 

Project has already granted the escalation as well as 

other required charges along with compulsory 

acquisition charges according to the settled yardstick 

but the learned High Court has committed grave 

illegality while passing the impugned judgment in 

derogation of the record. The learned counsel further 

submitted that the learned High Court also failed to 

take into consideration that no cogent proof was 
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brought on the record by the respondent-owner, for 

determination of the market value of the acquired 

property. He submitted that the compensation was 

rightly assessed by the Collector Mangla Dam Raising 

Project and there was no occasion for the Courts below 

to further enhance the compensation. The learned 

counsel referred to and relied upon the case-law 

reported as Sajid Ahmed Ansari vs. Agha Khan 

University Hospital through Chairman, Karachi & 8 

others [PLD 2008 Karachi 80].  

4.  Conversely, Ch. Jehandad Khan, advocate, 

counsel representing respondent No.1, submitted that 

the respondent-owner was awarded inadequate 

compensation by the Collector as well as the Reference 

Judge despite the fact that at the time of acquisition, 

the business of the respondent was at its climax and he 

was earning a handsome income but due to the 

acquisition of the property, he was deprived of his 

valuable source of income. He submitted that un-

rebutted evidence was brought on the record to prove 

the claim but the compensation of the brick kiln valuing 

more than Rs.10,000,000/- was not properly assessed 

and a meager amount of compensation was awarded. 
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The learned counsel submitted that in absence of 

evidence in rebuttal, it was enjoined upon the 

Reference Judge to award the compensation, as 

claimed and proved by respondent-owner. The learned 

counsel lastly submitted that the impugned judgment is 

well-reasoned, which does not require any interference 

by this Court. The learned counsel referred to and 

relied upon the cases reported as Kamal Hussain vs. 

Muhammad Shabir & others [2017 SCR 236], Azad 

Government of the State of Jammu & Kashmir through 

Chief Secretary, having his office at New Secretariat 

Complex, Muzaffarbad & 7 others vs. Sahibzada Raja 

Muhammad Hanif Khan & others [2013 SCR 513] and 

Raja Sarfraz Azam Khan & others vs. State & others 

[2005 SCR 166].  

5.  Arguments pro and contra heard. The record 

along with the impugned judgment has been perused 

carefully.  

6.  The proposition involved in the case in hand 

is narrow one as the only point raised by the appellant 

is that the escalation charges and other charges have 

already been settled and awarded through a specific 

formula at the time of award but the learned High 
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Court, without appreciating the record in its true 

perspective, has passed the impugned judgment. To 

appreciate the argument, we have gone through the 

record, including the impugned judgment. The relevant 

findings of the High Court are as under:- 

“So far argument of the learned 
counsel for the appellant that 
notification under section 4 of the Land 
Acquisition Act, 1894, has been issued 
after 1 year and 3 months from the date 
of survey of the brick kiln, hence, on 
this ground the appellant is entitled to 
further enhancement, is concerned, has 
substance because a perusal of the 
award reveals that appellant was not 
awarded any escalation charges, for 
which he was entitled because the 
assessment was made 1 year and 3 
months before issuance of notification 
under section 4 of the Land Acquisition 
Act, 1894.  

In view of above, the appeal 
stands accepted and the appellants are 
declared entitled to receive 
compensation of brick kiln bearing Code 
No.MBK-26 Rs.39,50,000/- along with 
15% CAC.” 

(Underlining is ours) 

The High Court enhanced the compensation 

only on the ground that at the time of award, the 

appellant was not awarded escalation charges, thus, to 

appreciate these findings, we deem it proper to 
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reproduce the findings of the Collector Land Acquisition, 

recorded in the award, which are as under:- 
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A breakup of the total amount of 

compensation including certain other charges shows 

that the respondent was awarded Rs.30,74,430/- as 

the total amount of compensation, inclusive of 

Rs.18,79,189/- as escalation charges, along with the 

other charges. Moreover, the perusal of record shows 

that except the respondent-owner, all the other owners 

of the brick kilns specifically raised the objections 

before the Collector Land Acquisition that 20% 

escalation charges may be awarded instead of 10.92%. 
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The respondent-owner in his objections filed before the 

Collector only claimed the compulsory acquisition 

charges to the tune of 25%, instead of 15%, may be 

awarded. He has never objected to or demanded for 

enhancement in the escalation charges, thus, under the 

settled principle of law enunciated by the superior 

Courts, if a ground for enhancement is not raised in the 

objections before the Collector, the same cannot be 

made a fresh ground before the Reference Judge or the 

High Court, as the case may be, for enhancement in 

the compensation. In this regard, the judgment of this 

Court delivered in the case titled Muhammad Khan vs. 

Azad Government & others (Civil Appeal No.97/2013) 

can be relied upon, wherein while dealing with the 

same proposition this Court observed that the land-

owner cannot claim enhancement in the compensation 

amount on fresh grounds. The relevant observations 

are reproduced as under:- 

“From the record, it reveals that the 
claim of the appellant regarding 
enhancement in the compensation 
negates his own version which was 
taken before the Collector Land 
Acquisition that the kind of land is hail, 
therefore, he cannot claim enhancement 
in the compensation amount on the 
fresh grounds.” 
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7.  The learned High Court through the 

impugned judgment has enhanced the compensation 

only on the ground that the respondent-owner was not 

paid escalation charges, which is against the record, 

thus, the impugned findings cannot be maintained.   

In view of the above, the appeal is accepted 

and the impugned judgment and decree passed by the 

High Court is set as aide. No order as to costs.  

 

 

JUDGE     CHIEF JUSTICE  

Mirpur  
26.4.2019 


